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1. Introduction

Disclaimer: The material provided in this guideline is not legal advice and
should not be treated as such. The information is intended as a guide only
and should not be relied upon as the definitive authority on the law
regarding communication with, or representation of, people with
intellectual disability. No liability is accepted for any adverse
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consequences of reliance upon it. Further disclaimer information is
provided here [link].

1.1 This guideline has been developed to assist legal and justice
professionals, including police, lawyers, and judges, to work effectively
with adults with an intellectual disability who are involved in the legal
system.

1.2 In New Zealand, the term "intellectual disability" is commonly used in
the contexts of diagnosis and funding allocation, however the term
"intellectual disability" is increasingly being used interchangeably with
"learning disability". "Learning disability is the term preferred by people
with such disabilities themselves.t

1.3 People with an intellectual disability have the right to be active
participants in legal issues and processes as expressed by articles 12 and
13 of the United Nations Convention on the Rights of Persons with
Disabilities (UNCRPD) (for more detailed information refer to the UNCRPD
guideline). However, they are often denied this right due to an inability on
the part of legal professionals to identify their disability, and/or to
recognise and appropriately respond to their communication needs. They
can also be disadvantaged by negative assumptions about their
competence.

1.4 While people with an intellectual disability should not automatically be
assumed to be vulnerable, the factors outlined above can combine to
create significant vulnerability when they are engaged in the legal
system.

1.5 This guideline includes general information about intellectual
disability, and more specific instruction relating to case and client
management when working with people with an intellectual disability.

2. What is Intellectual Disability?

2.1 Intellectual disability can be described as a life-long cognitive
impairment, which could be genetic in origin, or the result of a brain
injury experienced before, during, soon after birth, or during childhood.?

2.2 Although people with an intellectual disability may take relatively
longer to understand new information or learn new skills, they continue to
learn new concepts and skills throughout their lives.

2.3 Some people will need intermittent and/or low levels of assistance

relating to specific aspects of daily life (for example budget advice or help
to develop literacy skills). Other people may require higher levels of
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support from disability services across all areas of life (for example 24-
hour support within residential services).

3. How is a formal diagnosis of intellectual disability
made?

3.1 An intellectual disability involves both impaired intellectual functioning
and impaired adaptive functioning known to have occurred before the age
of 18.2 All of these factors are relevant in determining whether the
impairment is present and its degree.

3.2 Impaired intellectual functioning includes difficulty in reasoning,
problem solving, planning, judgment and abstract thinking. Intellectual
functioning is often measured using IQ testing. Current best practice
recognises that IQ testing alone is insufficient in diagnosing intellectual
disability,* however in general terms an IQ score of less than 70 meets
the diagnostic criteria for intellectual (intellectual) disability. This
impairment has been described as a spectrum of degrees.

(a) borderline (IQ ranging between 70-75)
(b) mild (IQ ranging between 50-70)

(c) moderate (IQ ranging between 35-50)
(d) severe (IQ ranging from 20-35)

(e) profound (IQ below 20)>

3.3 Adaptive functioning refers to a person’s ability to understand and
demonstrate conceptual skills (for example, language and literacy); social
skills (for example, communication and interpersonal skills); and practical
skills (for example, independent activities of daily living across multiple
environments).

3.4 Although the diagnostic criteria for intellectual disability requires that
it was present before the age of 18, it is not uncommon for an
assessment and confirmation of an intellectual disability to occur when
the person is older than 18.°

3.5 Importantly, intellectual disability often occurs in combination with
other neurodevelopmental disabilities such as Attention
Deficit/Hyperactivity Disorder and Autism Spectrum Disorder, and mental
distress related to depression and anxiety.” These conditions also need to
be taken into account when working with the person. [Refer to relevant
guidelines for additional information and strategies].
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4. Identifying intellectual disability

4.1 In a legal context, it is important to identify a possible intellectual
disability as quickly as possible so that formal assessments can be carried
out and appropriate support and accommodations put in place.®

4.2 As noted above, some people may not have been identified as having
an intellectual disability prior to their appearance in court.® When a
person’s adaptive functioning is similar to her or his peers, intellectual
disability may not be obvious (e.g., when a person has a mild intellectual
disability). Further, the person’s presentation, the particular legal context,
and/or the level of knowledge held by police and lawyers can make
intellectual disability difficult to identify.

4.3 Intellectual disability occurs in various forms and degrees of
impairment. Therefore, it is impossible to rely on a single factor or
indicator. That means that in a practical sense, people with an intellectual
disability will possess individual strengths and skills but the nature of their
impairment means that they are also likely to experience a combination of
the following traits or characteristics including:

(a) Difficulty understanding straightforward questions;

(b) Being slow to answer, or experiencing confusion when responding to
questions;

(c) Speech difficulties or reliance on alternative means of communication;

(d) Limited expressive language, language comprehension and/or lower
than expected reading ability;

(e) Difficulty remembering personal details or events;

(f) Impaired reasoning;

(g) Difficulty expressing feelings;

(h) Difficulty with planning and problem solving;

(i) Poor concentration;

(j) Poor interpersonal skills, for example difficulty maintaining eye contact
or initiating conversation, or unanticipated responses to certain social

situations;

(k) Difficulty understanding time;
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(1) Difficulty understanding their legal rights and/or legal processes;
(m) A desire to please when responding to questions;

(n) A tendency to be suggestible, or to acquiesce (agree to scenarios or
questions posed to them);

(o) Fear of authority;

(p) A tendency to disguise their disability and associated difficulties.
4.4 If intellectual disability is suspected, the following questions may
assist in establishing whether a more comprehensive assessment might

be appropriate.?

(a) Are some things harder for you than for other people? [If yes] What's
harder for you?

(b) How easy is it for you to read?
(c) What kinds of things do you like to read?

(d) Do you fill out forms yourself? Do you sometimes get other people to
help you?

(e) How was school for you?

(f) What school did you go to?

(g) Did you get extra help at school?

(h) What do you do for work?

(i) What do you do for fun?

(j) Where do you live? Who do you live with?

(k) Do you get help from someone to look after your home? Does
someone help you with things like cooking, cleaning and shopping?

(I) Are you on a benefit? Can you tell me what the benefit is called?

5. Intellectual disability in the legal context

5.1 International research suggests that people with an intellectual
disability are over represented in the criminal justice system, both as
victims and as offenders,!! and that they experience disadvantage in the
legal system at all stages.2
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5.2 Due to the nature of their impairment, people with an intellectual
disability can experience reduced memory retention, which may affect
their ability to recall an event. Others may have limited understanding of
their legal rights and court processes. Some people may experience
difficulty with language comprehension or expression, be more
suggestible to misleading information, or easily confused in the withess
box.12 All these issues can be addressed through responsive practice.l*

5.3 People with an intellectual disability have identified four key elements
integral to quality legal representation: communication; a good
relationship; trust; and openness. They expressed that lawyers who
showed care and concern for their clients were more effective in meeting
their legal needs.*®

6. The Intellectual Disability (Compulsory Care and
Rehabilitation) Act 2003 (IDCCR Act)

Important: The IDCCR Act only applies when people with an
intellectual disability have been charged with or convicted of an
imprisonable offence. The IDCCR Act is designed for narrow
criminal circumstances, not for civil matters.1®

6.1 The Intellectual Disability (Compulsory Care and Rehabilitation) Act
2003 (IDCCR Act) was specifically designed to provide a disposition
pathway for defendants who have been formally diagnosed with an
intellectual disability. The Act provides for specialist disability services for
individuals with an intellectual disability who have been charged with, or
convicted of, an offence that would ordinarily result in a person being
sentenced to prison. If the person qualifies, she or he may be directed to
specialist disability services for compulsory care and rehabilitation.
Section 7(1) explains the meaning of intellectual disability for purposes of
the IDCCR Act!’ and s 7(2) provides for how this must be assessed.®

6.2 Please note, these guidelines have an emphasis on effective
communication with potentially vulnerable people and are not intended
to comprehensively cover the criteria or procedures for: the IDCCR Act
2003; mental defences to crime (such as the insanity defence); and
fitness to stand trial. For further detail regarding the interface of the
IDCCR Act 2003, MH(CAT) Act 1992 and CP(MIP) Act 2003, see
standard texts on criminal law or specialist texts.'® For a brief overview
of the pathway to the IDCCR Act click here.
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7. Case and client management with people with
intellectual disability

7.1 Participation in legal proceedings can be difficult and stressful for
everyone but can be particularly challenging for people with an
intellectual disability. However, despite assumptions to the contrary,
research has shown that people with intellectual disability are able to give
credible evidence when they are given adequate support.2°

7.2 This section of the guideline covers practical suggestions for police,
lawyers and judges working with people with intellectual disabilities in the
context of criminal or other proceedings.

7.3 It is important to understand that different people will need different
kinds of assistance at different stages in the legal process. Some people
will require a lot of support to participate meaningfully, while others will
only need small accommodations or adjustments to legal processes
and/or practice.

8. Interviewing when a person has an intellectual
disability

8.1 Preparation for interviewing a person with an intellectual disability is
important. This increases the person's ability to more fully participate in
the proceedings and to give the most complete and accurate evidence
that they can. Good practice may mean having to alter or revise
customary interviewing practices.

8.2 Where communication and/or comprehension is an issue, you can
obtain a specialist Communication Assistant (*CA”) to assist in client
interviews, witness interviews and suspect interviews. CAs are funded by
the Ministry for Courts and/or Legal Aid (to find out more visit

the Communication Assistance Guideline).

Get advice beforehand

8.3 If you are already aware there may be an issue, it is important to find
out about the person’s communication abilities and needs before the
interview. Most importantly, ask people what kinds of support would
assist them during the interview.

8.4 Other potential sources of support and advice include:
(a) Whanau/family: Speak to the person’s whanau/family (with client

permission) to ensure appropriate supports are available, and to discover
how to increase the person’s ability to participate.
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(b) Other support people: Support workers, advocates or other disability
professionals may have more recent or relevant understandings of the
person than their whanau/family.

(c) Communication Assistance: While some people with intellectual
disability will be skilled communicators, in other cases it will be important
to have a specialist Communication Assessment Report before the
interview. [See the Communication Assistance Guideline].

(d) Court Liaison Nurses (in the context of criminal proceedings). CLNs
help with assessment in the court setting. They facilitate referral to
appropriate services and give the Court advice on the person's needs.

Build rapport

8.6 Building rapport can put people at ease and make them feel less
anxious about giving evidence in formal situations.? Try to develop
rapport by asking people non-threatening questions unrelated to the legal
proceedings, for example about their hobbies, work and social life.?2 Keep
in mind that the voice tone and demeanour of the interviewer is also
crucial to developing rapport.

Timing and breaks

8.7 Some people with an intellectual disability find it easier to concentrate
at certain times of the day: ask the person and those who know them
well about when they think the most effective time to conduct an
interview would be.

8.8 It is also common for people with an intellectual disability to only be
able to concentrate for short periods of time, and to tire easily if they are
forced to concentrate for long periods. Several short interviews, or
building in regular breaks throughout a longer interview, may be
necessary when working with people with intellectual disability.?*> Some
people may require a brief break after each question.

8.9 It is important not to rely on the person to tell you when they need a
break as they may be too embarrassed to do so. Instead, make a point of
asking whether they require a break at regular intervals, or make it your
practice to insert regular breaks into the interview.

8.10 Do not delay if the person does ask for a break: a person with an
intellectual disability may only ask when he or she is already
overwhelmed. Continuing with an interview when the person has
specifically asked for a break may result in them being less effective in
communicating their evidence.
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Plan for extra time

8.11 Communicating with someone who has an intellectual disability
requires more time than you may typically allow. In order to ensure
active participation, proceed at a slow pace; incorporate frequent breaks;
and explain legal matters and processes as you go.

Plain language explanations

8.12 People with an intellectual disability often require more explanations
of concepts and legal processes (e.g., the roles of lawyer, judge and
witness). Explain in straightforward, plain language, even if they have
been involved in the legal system before. For more advice see Section 13
below.

Give reminders

8.13 Repeat and remind the person about the information they have been
given as they may find it hard to retain complex information, or to
process large amounts of information at once. Be aware that people may
need regular reminders about previously discussed concepts or
information.

Check comprehension regularly

8.14 Ask the person to explain what is happening or what you have just
said in their own words on a regular basis throughout any interview or
discussion.2? Their saying that they understand, nodding, or saying “yes”
may not mean they actually do. At the end of the interview ask them if
they can provide a brief summary of what they have understood.

Written material

8.15 Many people with intellectual disabilities have difficulty reading and
writing so do not rely on written material as a means of

communication. Provide any written information in plain language or with
images and always explain it verbally as well.

Visual aids
8.16 It may be helpful to use visual aids for explanation (such as photos,
pictures of room layouts, time-lines or body diagrams) and visual aids for

communication (answer cards or stress “traffic light cards”) (see s. 9.12
below).
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Complete questioning with closure

8.17 In the final stage of an interview it is best practice to summarise
what has been said and to make it clear to the interviewee that if
anything in the summary is wrong then it is ok to correct it. This is also a
good opportunity to make the person feel as comfortable and relaxed as
possible, especially if they have described upsetting events.?>

9. Pre-trial directions

9.1 Effective participation in court for a person with an intellectual
disability depends on good pre-trial planning, including obtaining the right
trial accommodations and good preparation for questioning.

9.2 A range of measures may be needed, along with additional strategies
if the person also has another condition, such as autism or a sensory
impairment. These measures apply to adults as well as children.

9.3 For defendants and civil parties, seek accommodations for pre-trial
appearances as well as for trial or substantive hearings. See Pre-trial
Case Management Guideline for detailed advice as to the mechanics of
applications.

Timing applications
Early applications preferred

9.4 Early pre-trial applications for special directions are important:

(a) Some measures, such as expert evidence and a Communication
Assessment Report, take time to organise;

(b) Defendants or parties with an intellectual disability will need
accommodations during the pre-trial stage as well as during
trial/substantive hearing appearances.

Directions for witnesses

9.5 The following pre-trial directions may assist a person with an
intellectual disability who is involved in the legal system. If a CA is
appointed, his or her report recommendations should guide the court as
to pre-trial directions specific to the person’s needs.

9.6 See Pre-trial Case Management Guide for more specific information.
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Alternate modes of testifying:

9.7 To reduce distractions, stress and memory deterioration, it may be
appropriate to apply for:

(a) CCTV or screens;

(b) EVIs as evidence in chief;

(c) Remote participation;

(d) Pre-recorded cross-examination.

Communication Assistance:

9.8 Because people with an intellectual disability may have specific
difficulties with communication, applying for a CA can be important to
assist defendants to understand legal advice, give instructions and
participate in court appearances, and to facilitate witnesses to give

evidence as fully and accurately as possible. Refer to the Communication
Assistance Guideline.

Language directions

9.9 If the person has communication or language difficulties, the Court
can be asked for pre-trial directions restricting the language and
questions that can be used in examination in chief and cross-examination.
See “Language Directions” in the Pre-Trial Case Management Guideline.

9.10 Where a CA has been appointed, his or her report will guide the
language directions.

9.11 Otherwise, see “"Questioning a Witness with an intellectual Disability”
below for a range of accommodations, which may be useful for withesses
and defendants with an intellectual disability while they give their
evidence.

Visual aids:

9.12 It may be easier for a person with an intellectual disability to
understand information presented visually rather than verbally and to
communicate through visual media.?® Permission could be sought for a
range of visual aids including:

(a) Aids to explaining or understanding questions. Options include:

o Written timelines,
Pictures of key places or people,?’
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o A visual timeline of events, or body outline diagram; or
o Vocabulary charts for key concepts or points.?®

(b) Aids to support the withess to communicate. Options include:

Yes/no/unsure answer cards;?2

o Stress scales and break cards, including the “traffic light”
system of red/orange/green signs.

o Permission (and/or assistance) to write or type answers to all
or certain questions (i.e. to write or type answers on
distressing topics);

(c) Aids to following proceedings such as:

o A CA maintaining a visual record to help the person follow the
evidence,®® or

o A running translation/account of questions/procedure in
simple written language.®?

(d) Task-oriented supports such as visual “rules of court” reminders and
cards to indicate stress levels or need for a break.

(e) Reading assistance: a CA may also help a person to read,?? including
by preparing “easy read” versions of documents or simple written
translations.®:

Assistance with exhibits:

9.13 While courts often direct a Registrar to assist the witness to find
exhibits in photo books, it can be useful to seek a direction. A CA could
perform that function also.®*

Support persons:

9.14 Under s 79 of the Evidence Act 2006, witnesses can have one or
more>> support people - including people well-known to them?*® - whilst
testifying.

9.15 Defendants can also have support people (whether whanau, support
workers or professionals such as a CA or CLN) throughout the hearing or
trial.?”

9.16 It is also possible to have a professional (nurse or psychologist)
monitor how the person is coping periodically, although that person is not
a “support person” per se.®® See “Support Persons” in the Pre-trial Case
Management Guideline.
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Comfort objects:

9.17 Having calming activities and/or comfort objects available in court
may be an important stress reduction measure for some people. These
include:

(a) A personally meaningful item;

(b) Fidget object®® or pens and paper for drawing or colouring;*°

(c) Support animals are also a possibility.**

Court Scheduling:

Consider seeking directions for:

(@) A priority for the trial as delay can be detrimental to memory;

(b) A specific and definite start time for giving testimony so the witness is
not kept waiting at court;*?

(c) A smaller and quieter or closed court or close the public gallery when
the person gives evidence, if the court will not already be closed
automatically due to the nature of the evidence;*

(d) Sitting at times of the day (i.e., mornings only) where the person is
more able to concentrate (check with the person, the person’s whanau or
support worker as to what times are best).**

Breaks during appearances:
9.18 Seek directions for:

« More frequent breaks,* either pre-scheduled (without asking the
witness) or whenever the witness becomes distressed*® or as
requested by the CA;*’

« Longer breaks®® or short in-court *mini” breaks (or a mixture);*?

« Agreement that if an additional break is requested (by the witness
or by a CA) it be given without delay;

« A limit to questioning duration per day.>°

Reduced formality:

9.19 Minimise stimuli and distraction, for example, by removing
gowns>! or not using formal titles.
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Good practice example:

“[Clross-examination of a 16 year old girl with learning disabilities was
conducted for two periods of 20 minutes each in the morning, over a
period of five days.” Lexicon Limited Planning to question someone with
a learning disability (Lexicon Limited, United Kingdom, 2014) at
para.3.7.

Meeting judge and counsel

9.20 If the person is willing, introduce him or her to the judge and
counsel beforehand to reduce anxiety and find out more about the
person’s communication style.>?

Ground Rules Hearing

9.21 Ask the Court to timetable a Ground Rules Hearing a week or two
before trial with the allocated trial judge and counsel.

9.22 A Ground Rules Hearing is an additional final callover to seek
detailed directions fine-tuning any previously-ordered special measures,
such as the practicalities of CA’s involvement (where to sit and how to
intervene) and/or any language restrictions or restrictions on putting the
case, or to ensure the smooth use of any visual aids (i.e. directions might
be given for the CA or support person or a Registrar to alert the court to
the person’s use of a “stress” card or to read aloud any typed/written
answers, and to have a CCTV room camera positioned so that the aids are
clearly visible).

9.23 Ground Rules hearings are very useful in any case involving a
vulnerable witness or defendant but essential in any case involving a CA.

10. Extra directions for defendants

10.1 In addition to the above, defendants with an intellectual disability
may need directions for:

(a) Preparation:
o A courtroom orientation visit for defendants as well as
witnesses,>? including any CA in the visit;
o Extra preparation sessions with counsel and any CA (useful
for Legal Aid).>*
(b) Remote participation via audio visual link (AVL) including pre-trials
and the whole trial;>>
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(c) Communication assistance in pre-trials and throughout the trial;>®

(d) Language directions covering all the defendant’s court appearances,
not just their examination, to enable them to follow proceedings;>”

(e) Scheduling: Seek directions for:

o Shorter or variable sitting times throughout trial or sitting
only at times of the day when the person is most able to
concentrate;>8

o Pre-trials and trials may need to be in smaller or closed courts
or ask for pre-trial hearings to be scheduled at quieter times
of day or to be listed alone.>®

(f) Breaks: In addition to taking more breaks while giving evidence (see
above), people may need more breaks during the hearing/trial for legal
advice and instructions®® as well as rest.®! People may need permission to
remain out of court after a break/attend only part of hearings (where
counsel can represent them).®?

(g) Support at Court: People are able to have one or more support people
throughout hearings and trial, including whanau or caregivers or
professionals. See “Support Persons” in the Pre-trial Guideline.
Professionals such as CLN or a CA are not support people but may also
assist and monitor how the defendant is coping during trial.®*

(h) Seating arrangements:

o Seek directions as to where and with whom the person sits
during trial (e.g.: at a table in easy reach of counsel;®* beside
counsel or beside counsel and a caregiver or whanau during
trial/substantive hearings®® or with whanau/caregiver in the
public gallery for short appearances)® and while giving
evidence (e.g.: beside counsel®” or using an alternative
mode).%8

10.2 Judge-alone trials may be fairer and better for some defendants.
Judge-alone trials can:

» Reduce distractions and stress;

« Be fairer to defendants whose demeanor (e.g.: lack of emotional
response, facial expression etc., or outbursts during questioning)
may be perceived negatively by a jury;

o A judge sitting alone may cope better with the necessity for multiple
adjournments than would a jury.®®
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Restrictions on co-defendants’ cross-examination:

10.3 Where co-defendants will examine a witness, they can be directed to
agree which counsel cross-examines on shared areas of concern, avoiding
repetition and longer questioning times.”°

11. Expert advice and evidence

11.1 Input from experts may be important in cases involving a person
with an intellectual disability.

Specialist Communication Advice

11.2 Before trial, an expert’s advice may be important to help plan
communication strategies and appropriate accommodations for interviews
and court appearances. A Communication Assistant Assessment Report
can provide this advice and the CA can then assist at trial. (Refer to

the Communication Assistance Guideline).

Expert Evidence

(a) Section 38 Report: A s 38 report is key to any application regarding
fitness to plead, and even a report that finds a person fit to plead may
highlight issues hindering fitness to be tried, prompting applications for
directions and/or a full Communication Assessment;”!

(b) At trial, expert evidence can be important to assist the factfinders to
interpret the person’s behaviours appropriately and give the person’s
evidence and/or case proper consideration. This applies both in relation to
the charges and also to assessing unusual or unanticipated demeanor
while the person is in court and under examination or during police
interviews;

(c) At sentence, expert evidence may be important to determining
mitigating factors and to deciding the appropriate sanction.”?

(d) Expert evidence is typically provided by a psychologist or psychiatrist
with specialist knowledge of intellectual disability and its specific
impact(s) on the person.

(e) Forward planning is important both to find an appropriate, available
expert and obtain legal aid or Crown law funding.
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12. Preparing a person with an intellectual disability
for court

Briefing:

(a) Allow extra time for briefing a person with an intellectual disability;
(b) Get expert advice as to how best to communicate;

(c) Arrange to have support for the person at the briefing if appropriate;

(d) Some lawyers limit their briefing out of concern that it may become
coaching. However, it is appropriate to explain cross-examination in
detail, especially that the lawyer may try to suggest answers to them,
that it is likely to be challenging and that the lawyer may suggest they
are lying or mistaken. People with an intellectual disability are likely to
find such challenges particularly difficult. It can be helpful to explain this
is not personal but just part of the lawyer’s job.

(e) You should tell people what areas of their evidence are likely to be
challenged, but not practise answering challenges on those topics.”2

(f) It is also appropriate to practise cross-examination-type questions on
neutral topics, including practicing what to do when they do not know,
how to deal with questions suggesting incorrect information or with
challenging questions” and how to ask for clarification or a break, and
also including practice with any visual aids (answer cards etc.). Research
with adults without an intellectual disability suggests that such training
improved their ability to seek clarification and resist suggestion.”®

“Passing”: The Importance of Cross-examination Training

In order to avoid social stigma and embarrassment, people with an
intellectual disability often learn to disguise or downplay their
difficulties. This strategy is sometimes known as “passing”. One way of
“passing” is to agree with a questioner’s suggestions, or to guess at
answers. It is important to make sure that people with intellectual
disabilities know they can say “I don’t know” if they are unsure how to
answer a question, rather than guessing or giving the answer that they
think the questioner wants.
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Courtroom education:

12.1 Have a courtroom orientation visit, including for defendants and
including practicing with any CCTV equipment.

Logistical support:

(a) The person may need you to arrange help getting to court (including
getting back from breaks) and navigating at court.

(b) It may be helpful for the person to have a supporter who can be there
throughout the day to assist them (as well as their s 79 support person
for giving evidence).

(c) Ensure people with an intellectual disability are not left sitting in court
for long periods before giving evidence. Negotiate a set time for their
appearance with the Court and if there is any doubt about timing, arrange
with support people to wait for a text or message in a more comfortable,
less-threatening location (a local café, a park).

(d) You may need to arrange calming measures: ask the person and/or
whanau/ support workers what helps them to stay calm or reduce anxiety
(e.g. a comforting object or activity) and arrange for those things during
the hearing.

13. Supporting a person with intellectual disability at
court

Explanations and advice:

(a) Allow for extra time for explanations and legal advice during the
appearance;

(b) Seek adjournments or pauses in proceedings as necessary;
(c) Explain what is happening and signpost any coming changes in
process (adjournments, objections), so the person knows where he or she

will be taken, why, and what to expect;

(d) You may have to remind people of earlier advice and what they
learned during the court familiarisation visit.

(e) Remind them (or have their support person remind them) to use any
calming tools or activities previously arranged.

(f) Check in regularly with the person and/or the supporter as to how the
person is coping.
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Seek a debriefing adjournment
13.1 After people have completed their evidence/appearances, seek a

short adjournment to accompany them from court and explain what has
happened. See “Post-trial” below.

14. Courtroom questioning

14.1 Understanding the communication style of a person with an
intellectual disability is critical for gaining quality evidence.”® The method
of questioning can have a significant impact on the accuracy and the
amount of information they provide.””

14.2 The following advice is generally applicable to people with
intellectual disability but it is important to ascertain each individual’s
communication style and needs. A CA will have specific advice.
Preliminary questions?®

14.3 Use the person’s preferred name.”?

14.4 A few questions on neutral topics at the outset of questioning can
reduce a person’s anxiety and improve his or her ability to answer
questions.&

Remind the person of the “rules of questioning”

14.5 Unless the judge has gone through the basics with the witness quite
recently, make it clear that:

(a) "I don't know” is an acceptable answer;
(b) You want them to correct you if you get it wrong;

(c) You want them to tell you if they do not understand a question or
want a break.

(d) However, do not expect the person to be able to follow the “rules”
(e.g., to ask for clarification or breaks), and remain alert for signs that
they may be tiring or becoming confused.

Tone

14.6 Use a calm and non-adversarial tone and manner: Aggressive or
sceptical cross-examination may increase distress and confusion.!
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Get their attention

14.7 Ensure the witness knows you are questioning them:
(a) Look at the person;

(b) Use their name often;

(c) Ask questions, not statements ("Dad didn't hit you?” may not be
understood as a question).

I\\

Counsel “shuffled his papers and looked at the jury, avoiding eye
contact with an adult witness with learning disabilities, who was
confused as to whether she was meant to respond to his questions.”
Lexicon Limited Planning to question someone with a learning disability
(Lexicon Limited, United Kingdom, 2014) at para.3.9.

Signpost topics

14.8 Explain what you are going to ask about (*I want to ask you about
what happened in the shop first.”)®?

14.9 Signpost changes in topic: ("That’s all I want to ask about the shop.
Now I want to talk about what happened in the park.)®?

14.10 Signpost changes in process ("That is all I wanted to ask you. Now
Ms Heta will ask you some questions.”).

Pace
(a) Speak slowly and slow the pace of questioning;&

(b) Allow much more time for the person to process questions and to
answer them before you conclude they are not answering;®

(c) If they still do not answer, rephrase your question (a CA may help
with this);

(d) While the person is giving his or her answer do not interrupt;®®

(e) Allow extra time for the person to locate and assess exhibits, photo
books etc. Ask a Registrar to locate photos etc.®’
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Language tips

14.11 For further advice on how to simplify language see any CA
appointed and/or the Questioning Children Guideline may also be useful
for adults with communication/comprehension impairments.

Use plain language
14.12 Use simple,®® plain language.®®

14.13 Avoid any legal terms or jargon, such as “charges” “committal”,
“your evidence”, “the defendant” and legalese such as “I put it to you” or
“my learned friend”;

14.14 Check that people understand the legal terms or more
sophisticated vocabulary you do use by asking them to explain it in their
own words;

14.15 Learn the person’s own words for specific things, such as body
parts, and people (e.g., which name the person uses for their paternal
grandmother versus their maternal grandmother), remembering that
words could be culturally based. Ideally, make inquiries before trial and
then check the word is right when they are on the stand;®°

14.16 Be consistent in your use of words (e.g., use the same words to
refer to objects, people, places). Once you know the witness understands
a term, stick with it and avoid synonyms (i.e., if they say “cross” don't
say “angry”).2!

14.17 Use concrete language: Avoid metaphor and idiom: Avoid
metaphor, idiom and other figurative language as people with an

intellectual disability can often misinterpret them.??

“Q: ‘Nothing stood out then?’

A: 'l were sitting down’ (asked of a 16 year old with moderate
intellectual disabilities).”

Lexicon Learning Disabilities Toolkit para.4.4.

Real-life Examples of Lawyer’s Bad Figurative Speech
‘Bear with me’, ‘Set me straight’, ‘Not in any way, shape or form’, 'I'm

going to jog your memory’ or ‘Draw your own conclusions’. . . . ‘Did you
kick yourself when you found out?’ ‘Were you and Jane close?’ ‘Who
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would you say wears the trousers in your house?’ ‘Do you remember
falling out with your boyfriend?’
Lexicon Autism Toolkit para.4.3

Use proper nouns and full descriptions:

(a) Use proper names and nouns rather than pronouns (him, her, it), to
avoid ambiguity. For example, *“Where was Fred when you shot him?” is
clearer than “Where was he when you did it?”.%3

One thought one question

14.18 Use short, one-topic questions,®* one question at a time, not
composite or roll-up questions.®>

“'Did you tell the police about what is in that statement about the
matter, about the touching of the boobs?’ (asked of an 11 year-old).
This can cause comprehension problems even for adults. Better options
include: ‘You said Jim touched your boobs. Did you tell the police?’”
Lexicon Limited Planning to question someone with a learning disability

(Lexicon Limited, United Kingdom, 2014) at para.4.6.

Avoid negatives

14.19 Negative sentences are harder to process and can be more difficult
to respond to. Phrase things positively wherever possible: "Were you in
the shop?” is better than “You were not in the shop, were you?”.%®

Be Precise

14.20 Ask precise questions that identify the topic exactly (*Where were
you on your 21st birthday?” not “Where were you on your birthday?”).%’

Avoid the passive voice
14.21 Use the active, not passive voice: e.g., “"Mr Jones asked you some

questions” not “You were asked some questions by Mr. Jones”. “The dog
bit you” not “you were bitten by the dog.”®
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Take care with "Do you remember?”

14.22 “Do you remember?” questions can sometimes be confusing,® for
example when someone is asked to recall something they said earlier,

such as something said in an EVI interview.%

14.23 It can sometimes be unclear whether the question is about the act
of remembering or the actual event, and so answers can also become
unclear. A “yes” to "Do you remember if it was raining?” could mean “yes,
I do remember whether or not it was raining” or “yes, it was raining”. It
would be better to ask “what was the weather like?”

Use a chronological, logical sequence

14.24 Questions should follow a logical order, and the chronological order
of the events in question, wherever possible.®! Asking questions
randomly or out of sequence can be confusing for people with an

intellectual disability.1%?

Leading questions: avoiding coercion and suggestion

14.25 People with an intellectual disability may be more suggestible
during questioning than people without an intellectual disability. This may
render people with intellectual disability relatively more susceptible to

intimidation and coercion.t%93

Use open-ended, free-recall questions:

14.26 Open ended, free-recall questions (“Tell me everything you
remember about going shopping with Sue”) are easiest for people with an
intellectual disability to understand and generate the most accurate and
complete information. People with an intellectual disability have been
found to respond to free-recall, open-ended questions as accurately as
the general population.®® The more specific the questions become, the

less accurate the response elicited may be.'%

Avoid leading questions:

14.27 Leading questions contain and imply the suggested or preferred

answer. People with an intellectual disability may be more likely to comply

with the suggestion.1%

14.28 Courts have recognised the dangers of leading questions to
107

vulnerable people,~™* and are particularly conscious of “tagged” questions
(i.e.: statements turned into questions by a reinforcing “tag” such as
“didn‘t you?”).1%® Some judges have directed counsel to use open

questions in cross-examining vulnerable witnesses,% and have restricted
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interruptions to allow witnesses to give evidence in a more free-recall,

narrative form.°

Avoid yes/no questions:1i1

(a) Closed questions which require a “yes” or "no” answer only (*Was the
man wearing a black jacket?”) are less effective in eliciting accurate,
detailed information because withesses may merely accept or reject the
information that is offered.!!? They are also likely to elicit a compliant

response from witnesses with an intellectual disability.!!3

(b) Yes/no questions are likely to become more and more suggestive
when asked in a strong manner or in sequences (i.e.: several consecutive
questions with a “yes” answer can encourage withesses to continue to say
“yes” to subsequent questions).!*

Avoid forced choice questionsil2

14.29 With forced choice questions (*Was the car red or green?”), some
people with intellectual disabilities may feel obliged to choose an option
and be deterred from explaining that neither is correct.

Avoid statement-questions!i®

14.30 Statements posed as questions (“The red car hit the green car?”)
may not be understood as needing a response and can be hard for people
with an intellectual disability to resist or deny.

Repeat with care:

14.31 Avoid repetitive questioning.!'” Repeating a question may be
necessary to help people understand BUT it can be very suggestive if
people interpret this as meaning that their earlier response was wrong.

14.32 If you have to repeat a question, it can be helpful to ask the same
question in a different way and explain why you are doing so (e.g. to
check that you understand what they are saying).}!®

14.33 If your original question was potentially confusing, acknowledge
that possibility, so that the person understands why you are asking the
same thing again in a different way.

Avoid allegations of lying or mistake:

14.34 Suggesting (whether in words, tone or facial expression) that they
are lying or mistaken can be very distressing for people with an

intellectual disability and can disrupt their concentration.!?
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14.35 If such allegations must be made, keep questions short and restrict
them to the end to avoid causing distraction during the bulk of their

questioning.?°

Putting the case:

14.36 Courts have ruled it is not necessary for withesses to answer
questions putting the case where the risk of becoming overwhelmed
and/or compliant is too great. Courts have also said that witnesses do not
need to be asked questions they are unable to answer (such as on
peripheral details). They have said that answers to such questions may
legitimately be disregarded as unreliable.}?! See the Pre-trial

Guideline “Language restrictions: Putting the case” for the procedural
safeguards used when the duty to put the case is restricted.

14.37 Note that questioning on third-party material such as medical
records can also cause withesses great distress, without being necessary
(as questions could be asked of the clinician. Such questions may also be
better avoided.??

Check Understanding:

(a) People with an intellectual disability are more likely to agree with
questions that they do not understand, making it doubly important to

check their comprehension.??

(b) Actively check the person’s understanding of potentially difficult terms
or confusing language (i.e. by asking them to repeat it back in their own
words); 24

(c) A nod or “yes” response to “do you understand?” is not sufficient proof
of understanding;

(d) Double check any retractions or confessions during examination;
(e) When you are checking, it may be better to use “is that true?” or “is
that correct?” rather than “is that right?” which may carry more weight

because of its additional meaning of “morally right”.12®

[greybox]

How not to examine:
Prosecutor: 'If you do not understand a word I use, please can you

indicate it?’
Defendant: ‘Yes’
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Prosecutor: ‘If you don't indicate it, I am going to assume you
understood the word; do you follow?’

Defendant: ‘Yes’

Intermediary: ‘Your Honour, Miss X may not even understand the word
“indicate™. [ . . ..]

Prosecutor: ‘Do you understand the word “indicate”?’

Defendant: “"No.”

O’Mahony (2012) cited in Lexicon Limited Planning to question someone
with a intellectual disability (Lexicon Limited, United Kingdom, 2014) at
para.4.12.

The Experience of Being Cross-examined

“Person with an intellectual disability: I was getting very stressed
out, cause I wanted let go, because he was just going and going and
going and half of it was all lies.

Interviewer: It's interesting, because sometimes lawyers do that to
make you answer. But that just made you scared and wanting to leave.

Person with an intellectual disability: Yeah, well I didn’t have
anyone beside me. And I didn’t have anyone you know to talk to. Too
hard, cause I was up there by myself.

Interviewer: If you had somebody with you to explain it would that
have been easier?

Person with an intellectual disability: Yeah. Every time I kept on
saying can you please repeat that again, rolled his eyes at me and gave
me evil looks really. Bugger you then. And I was going no, I want to get
out, ‘cause I couldn’t cope and I couldn’t be comfortable because ... it
was just getting too much.”

Participant with an intellectual disability quoted in Mirfin-Veitch, Gates,
Diesfeld, & Henaghan, 2014, 18.
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15. Post-trial support

Witnesses need counsel or an agent to:
(a) Explain the outcome of the case in plain language;

(b) Check whether the person has or needs ongoing support relating to
the case;

(c) Advise on entitlements such as compensation for expenses;

(d) Where there is a guilty verdict, if a complainant elects to make a
Victim Impact Statement (VIS), prosecutors must assist complainants to
prepare an appropriate statement and to deliver the same so the Judge

can take it into account at sentencing.!2®

Defendants need counsel to:
(a) Explain the outcome of the case in plain language;

(b) Check whether the person has or needs ongoing support relating to
the case;

(c) Explain rights of appeal if necessary;

(d) Be aware that expert evidence is relevant to sentencing a person with
an intellectual disability both in terms of mitigation and in terms of the
appropriate penalty.

(e) If the outcome includes other processes under the CPMIP Act (such as
s 35 assessments) then link them in with the FCS(ID) service (see section
6).

(f) If necessary, have a CA or support person assist during these post-
trial stages.
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